Hiring Days Are Here Again

Brush up on hiring skills in 10 areas.

By Jonathan A, Segal

s the economy slowly improves, we are finally and gratefully seeing new jobs

being created. That’s the good news. The bad news is that our hiring skills
T may be rusty, This article provides best practices in 10 areas of the hiting
process, Such practices maxirnize the likelihood of hiring the best talent and mini-
mize legal risks.

Finding Qualified Candidates
Recruitment begins with an understanding of the position to be filled so that the
most-qualified applicants can be identified.

Job descriptions. Of course, the first step ideally is to prepare a job description. It
can be a painful step, but it is very helpful.

Most job descriptions appropriately include the minimum required education,
experience, skills and physical demands. Don't forget to include what I refer to as the
stamina requirements, such as the ability to work long hours and to multitask, where
applicable, Stamina requirements are often key with regard to whether an employer
can accommaodate mental disabilities, such as stress disorders.

Job descriptious are often silent on factors that correspond to the legal status
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given to the position under certain
laws—such as whether an employee

is exempt under the Fair Labor Stan-
dards Act (FLSA) or is protected by the
National Labor Relations Act. Make
sure your job descriptions support

the classifications that go with them.
For example, if you have classified an
employee as exempt under the adminis-
trative exemption of the FI.SA, the job
description should include examples of
job functions that involve discretion and
independent judgment with regard to
matiers of significance.

Recruiting, Post vacant positions
internally so that your employees have
the apportunity to apply for them, How-
ever, posting alone may not be adequate;
external recruiting may be necessary,

To increase the diversity of the appli-
cant pool, employers may wish to sup-
plement, not supplant, general tecruiting
with targeted recruiiing. -

Be careful of timing. General and tar-
geted recruiting should occur at the same
time. Deferring targeted recruiting until
after you have determined the diversity o
the applicant pool could carry with it an
inference of discrimination, according to
Rudinv. Lincoln Land Community College
(420 F.3d 712 (7th Cir. 2005)).

Interview selections. Employers
should interview candidates only if they
meet the minimum requirements of the
job as employers have defined them. The
question becomes what to do when you
have too many qualified candidates.

Develop and document 2 process whete
you select among those who are qualified
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the applicants you wish to interview. For
example, you could decide to interview
only qualified applicants who applied

on day one, That's a nondiscriminatory
criterion for whittling down the size of the
applicant pool, '

If you apply more-subjective criteria,
related to experience, be cateful that
subconscious bias does not result in
the exclusion of
people of color
or women, There
are studies that
show that when an
individual’s name
is presumed to
belong to sormeone -
who is not white,
that individual is .
less iikely to be interviewed than some-
one with the same resume but a “white-
sounding” name. How do you protect -
your organization from subconscious
bias? When circulating cover letters,
consider redacting them sc names and
addresses are not visible. By taking steps
like these, you consciously avoid subcon- .
scious bias,

Conductlng Intennews

 Interviews can help narrow the applicant -

pool, but they must be handled cotrectly.
TInappropriate interview qoeslmns o
Employers know that they generally can-
not ask cand1da.tes questions that relate
to equal employment opportunity status:
How old are you? What is your rehglon’?
‘Where wére you born?
Employers also know that they iegaﬂy
cannot and practically should not ask ques-

tions about a candidate’s  family life: Ave -
you married? Do you have lqu? Are you -

fertile?
Even ]f thesc quesnons are not urﬂa,wﬁll

it o

arc asked of women and not men or are
seen asa way to determine some other” -
protected status such as sexual onentanon
pregnancy or even age. : :

In many otganizations, however not
everyone is aware of the rules on p1oh1b~
ited questions,

~" TIncreasingly, peers help screen candi-

dates, And employers mfrcquently frain

nonmanagerial peers on the do’ J and don ts'

of interviewing.

—

As a technical matter, an organization
may not be liable if' a peer asks an inap-
propriate question at lunch, such as “Who
takes care of your kids while you are at
wark?” But the inappropriate question may
push away the talent. Plus, if a manager
happens to be at the table and says nothing,
her silence may be seen as condoning the
chestion, At a minimum, her knowledge
of the answer may
be seen as the basis
for adverse action.

Minimize the
risk by training peer
mtgm_gy_(_e_rs ofi What
they can and cannot
wkeEhtidatesand.
‘make it clear that—
IQMEL__H_S

and dinners are part of the interview
process. N
T Appropriate mtemew questions,
Managers complain at fimes that they feel
as if there is nothing they can say. When it
comes to Interviewing, employers should
provide them and peers with sample ques—
tions tor ask. :
Of course, appropnate quesﬁons
include questions about an applicant’s
experience, skills and abilify to perform. -

the essential job fancfions, ‘A problem hay -

aise, however, when dlﬂ'crent apphcants :
are asked d1fferent questions. - :
coItis OK to ask whether a candIdthe cafn
trave[ as required by & job bt problemattc )
if you ask the young woman and not the
mzddle—aged man, Ttis OK to ask if some-

one can work up to 70 hours perweekas .
xequlred by the ' job but problematic if you

ask the older and not the younger man.

Seleciive questioning may be the result

of subconscious bias, But it's still bias.

Ttis desirable for each i interviewer to
have 4 list of standard questions that he or
she uses as a starting point when 1 interview-

- ing candidates for a particular position,

. Different interviewers can have different.
sta,ndard questlons The key i that each

interviewer should be consmtent Wlﬂl hJS or'
her candidates.. :

Tnterview cites. Jokn Lennon Wrote,
“Life is What happens to you while you're
busy making other plans.” The samé can

1. ofien be said of the tnterview: How an

applicant will perform ds an employee

is often forc:sha‘dowod byhowheorshe
behaves independent of his or her inter- .

view answers, Ignore these cues at your
peril.

If the candidate is late for the interview,
don't be surprised if she is often late to
work. If you take the candidate on a tour
and she makes glowing eye contact with
those in power but ignores the support
staff, don't be surprised if she manages
horribly down even though she manages
wonderfully up,

If the candidate can't decide what to
order for lunch long after everyone else has
made their selection, don’t be surprised
when the person suffers from paralysis
analysis at work.

Create opportunities for the person to
show his or her true personality, and con-
sider those demonstrations to the extent
that they are job-related.

Choosing the One .-

Consider all the information you have .

about the candidates, and then extend an

offer to your top choice.
Decision-making. We often talk zbout

the at-will principle when it comes to ter-

minations. Infact, it applies equally tothe .

‘ hiring] process Employers can reJect some-- -

one for aJob for any reason, nod reasoti,a
good reason ora bad reason Just not an - '
illegal reason., T
Itis mcreasmgly rare that someone i
IeJECth for a job because of a bla,tanfly

“unlawful reason, Yet, clalms by apphcants o
have increased.

One of the more common—a,nd chal
Ienged—-reasons for rejection is “bad cul-
tural fit.” When it cornes to bad cultural fit,
there are two extreme wews and both are
extremely wrong, ’

On one extreme, there are thoso WhD
argue that bad cultural fit is almost always
a proxy for some sort of unlawful bias. -
On the other extfeme, there are those who
argue that cultuiral fit is everything. I
someone does-not fit in, they will fail.

The truth is that cultural fit may be
relevant and legitimate becavse we want fo
taximize our odds of fi ndmg an empioyee
who will do the job well. But v we need -

to make sure that cultural fit is not rea]ly
- cultural bias based on d]fferences among -
protected groups, - E

' 'The way to maximize value and '

: 'mmmnze risk is to deﬁm what evleural

values cmponers are lookmg forand then -

determine whether someone has them
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based on specific behaviors and answers to
interview questions.

Verifications. Before extending
an offer, certain background informa-
tion should be verifted or obtained. For
example, generally you should verify
the individual’s education from the
institutions listed on the application and
cHECK WOTK eXPETIEnce af the organiza-
tions Wheré hé or'she claims to have
been employed. It is frightening how
many candidates are blatantly dishon-
est in terms of their education and work
experience.

‘When it comes to prior employers, try
to get substantive information, too.

Background checks, You may want
to consider conducting crirminal or credit
checks, depending on the position. Of
course, if you use a third party to help you
with these checks, then you must comply
with the federal Fair Credit Reporting
Act—as well as certain state laws, such as
in California and New York—which may
impose additional requirements.
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Be careful of per se bars to employ-
ment—all felonies or any credit score
below a certain nurnber. The U.S, Equal
Employment Opportunity Commission is
attacking per se exclusions by way of class
actions.

Offer letters. Ideally, every applicant
should be required to complete an applica-
tion for empleyment. Comparing the appli-
cation with the resume is a good way to
test veracity or, at a minimum, carefizlness,

Plus, the application includes key
questions that you want to make sure all
candidates are asked. For example, it is
recommended that the application include
a question asking whether the candidate
is subject to any post-termination agree-
ments with a prior employer. Ignorance is
no defense.

The application also inchudes appropri-
ate representations, including that employ-
ment will be at-will.

Even if every candidate compietes an
application, it is still generally desirable
to send each new hire an offer letter. 1f an

au\‘w)\l\ o 3—6.»

application was not completed, the exis-
tence of an offer letter with clear at-will
language is even more important,

The offer letter may state the empley-
ee's position, responsibilities and report-
ing relationship, However, the offer letter
should state directly or indirectly that these
facets of the employment relationship are
subject to change at the employer’s sole
discretion.

When it comes to pay, indicate starting
salary or wage only and indicate that the
eniployee may be eligible for increases at
the employer’s sole diseretion.

‘When it comes to benefits, speak in
terms of coverage and make it clear that
the plan documents control.

Then, hold your breath. Because no
matter how muich employers may think
otherwise, hiring i3 more art than science.
‘We all have hired individuals about whom
we had sorne doubts but who turned out
to be superstars or candidates who we
thought would be superstars but who
turned out to be super duds. [
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